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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI D. Ullah, AJS 
   ADDITIONAL SESSIONS JUDGE, 
   SONITPUR, TEZPUR 
 
 

MONEY APPEAL NO. 01 OF 2015 
 
 

 
1. Sri Bishnu Sharma 

     S/o Kewal Prasad Sharma 
     Vill: Solagaon, P.O. Bokajan 
     P.S. Tezpur 
     Dist- Sonitpur, Assam.  …………. Appellant/Plaintiff 

 
 

-VERSUS- 
 

   
1. Sri Biswanath Dey 

S/o Nepal Dey 
Vill : Rubber Bagan 
Near Burha Dangoria Than 
P.S. Tezpur 
Dist. Sonitpur…………….  Respondent/defendant 

 
 
 

A P P E A R A N C E 
 

For the Appellant :  Sri K. Bordoloi, Advocate  

For the respondent :  Sri S. Mishra, Advocate 

   

  Date of Argument : 06-01-2017 

 

 Date of Judgement :  07-02-2017 

 

      JUDGEMENT  

1.                 This appeal has been preferred by the appellant/plaintiff 

Bishnu Sharma under section 41 of CPC, against the ex-parte 

judgment and order dated 05-06-2015, passed by Ld. Civil Judge, 
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Tezpur, in Money Suit No. 15/14, by which ld. Trial Court has 

dismissed the suit of the appellant/plaintiff. 

2. The appellant/plaintiff, being highly aggrieved by the said ex-parte 

judgment and order dated 05-06-2015, passed in Money Suit                  

No. 15/14, has filed this appeal on the following amongst other 

grounds:- 

   GROUNDS 

 For, that the Ld. Civil Judge, Tezpur, has gravely erred in laws 

as well as in facts while deciding the suit ex-parte and as 

such, the impugned judgment and order is liable to be set 

aside and interfered with.  

 For, that the  impugned judgment and order of the Ld. Civil 

Judge, Tezpur, is against the law, equity and facts on case 

law; 

 For, that the Ld. Civil Judge, Tezpur, has totally failed to 

appreciate the evidence on record and has relied more upon 

surmises and conjectures than in principles of law, while 

deciding the said suit ex-parte, so, the impugned judgment 

and order of dismissal of the suit is liable to be set aside. 

 For, that the Ld. Trial Court has totally failed to analyze the 

evidence on record, which no way suggests that the 

defendant/respondent had not taken the cash amount of 

Rs.3,25,000.00 (Rupees three lakh twenty five thousand) only 

from the appellant/plaintiff by way of a cheque against supply 

of bricks and which was duly acknowledge to have receipt by 

the respondent from the appellant. Hence, the impugned             

ex-parte judgment and order of dismissal of the suit is liable 

to be set aside.  

 For, that the Ld. Court below proceeded to determine the case 

in hand by basing on conjectures and surmise and without 

considering the actual evidence available on record and thus 

the findings of the Ld. Court below has caused great injustice 

and miscarriage of justice, which is thus liable to be 

interfered.  
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 For, that the Ld. Court below has completely misapplied and 

misread the evidence of the plaintiff and the supporting 

exhibited documents, i.e. the deed of agreement dated                   

4-11-11 which was entered between the plaintiff and 

defendant and also the cash memos against the supply of few 

bricks to the plaintiff  by the defendant and also the advocate 

notice dated 2-4-12 on the plaintiff and therefore the 

conclusion about the suit being not proved by the plaintiff is 

wrong, perverse and as such liable to be set aside and 

interfered with.   

 For, that while scrutinizing the deed of agreement, the 

Exhibit-1, the Ld. Court below failed to appreciate that the 

language of the said Exhibit 1 clearly demonstrated that 

money of Rs.3,25,000.00 (Rupees three lakhs twenty five 

thousand) only was paid by the plaintiff to the defendant for 

supply of one lakh class-1 bricks to the plaintiff, by way of 

cheque and the defendant had acknowledged to receive the 

said amount as specifically and categorically stated in clause 

No.3 of the said agreement and further that if the defendant 

failed to supply the said quantity of bricks within the stipulated 

time fixed then the plaintiff shall be at liberty to file a suit 

against the defendant to recover the said outstanding amount 

due with interest thereon and as such the dismissal of the suit 

is illegal and unlawful and is liable to be interfered it. 

 For, that the plaintiff in his evidence had exhibited cash 

memos of the defendant vide Ext.3 and 3(1) against supply of 

4000 quantity of class 1 bricks to the plaintiff but the  Ld. 

Court below had erred in law and facts while passing the              

ex-parte judgment by stating that since there is no mention of 

amount in the said cash memos, so the said documents were 

not appreciated. But the Ld. Court below had failed to 

appreciate that the quantity of bricks to be supplied by the 

defendant and the amount to be paid against the said supply 

had already been fixed between the parties through the deed 

of agreement dated 4-11-11 (Exhibit 1) and as such the 
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amount of money against the supply of said bricks were not 

mentioned by the defendant in his said two cash memos.   

 For, that the Ld. Court below has completely overlooked the 

deed of agreement, the Exhibit 1 in which at Clause No.3 the 

defendant has specifically acknowledged to have received the 

said amount in the mode of cheque and as such the same is 

unlawful and is liable to be interfered with.    

 For, that the impugned ex-parte judgment and order is 

completely silent as to why the Ld. Court below disbelieved 

the evidence of PW1 and has not reflected the evidence 

adduced by him in adjudicating the suit and determining the 

dispute between the parties and as such, the impugned 

judgment and order is bad in law and is liable to be interfered 

with.  

  For, that the Ld. Court below ought to have decreed the suit 

in view of the evidence of the plaintiff and without having 

done any cross examination upon it from the side of the 

defendant and as such the evidence of the plaintiff should 

have been taken as a whole by the Hon’ble Court below. 

Which having not been done, the instant judgment and order 

is liable to be set aside and interfered with.   

 For, that the impugned judgment suffers from various 

illegality, infirmity, material irregularity and being wrong, 

unjust and arbitrary thereby causing miscarriage of justice and 

is against all canons of law, hence need to be set aside and 

reversed.     

Fact of the case 

3.                   Appellant/plaintiff’s case in brief is that the defendant is 

a teacher of Khanamukh Higher Secondary School, Khanamukh. He 

was also running a brick-kiln under the name and style “ABC (Assam 

Brick Company) at Rangajan, P.O. Nankey Patgaon, Sonitpur. The 

defendant gave a proposal to the plaintiff on 4-11-2011 that he would 

supply 1 lakh 1st class bricks from his brick-kiln industry                            

@ Rs.3,250.00 (Rupees three thousand two hundred fifty) only for 
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per thousand bricks. The said rate was fixed between them including 

the transportation and labour cost. Both the plaintiff and the 

respondent executed an agreement on 4-11-2011 in presence of 

witnesses before Notary Public vide serial No.6738/2011. As per the 

said  agreement, the plaintiff had paid an amount of Rs.3,25,000.00 

(Rupees three lakhs twenty five thousand) to the defendant by way 

of cheque bearing No.167024 dated 5-11-2011 of State Bank of India, 

Tezpur Branch and the defendant had acknowledged receipt of the 

said advance amount from the plaintiff in presence of witnesses.  But 

the defendant had willfully and fraudulently violated the condition 

No.4  of the said written agreement and thus breached the terms and 

condition and had failed to deliver and supply the said quality and 

quantity of bricks to the plaintiff within the stipulated time fixed 

therein, i.e. on or before 31-1-2012. The defendant had supplied only 

two thousand bricks on 21-1-2012, again two thousand bricks on             

25-1-2012 and on 27-2-2012 he supplied another seven thousand 

bricks to the plaintiff totaling eleven thousand and price of the said 

eleven thousand bricks was fixed at Rs.35,750.00 (Rupees thirty five 

thousand seven hundred fifty) only as per the said agreed rate of 

Rs.3,250.00 per thousand bricks. Thereafter, the defendant had failed 

to supply the remaining eighty nine thousand bricks to the plaintiff 

due to shortage of production of first class bricks and in the 

alternative the defendant had offered the plaintiff to refund the 

balance amount of Rs.2,89,250.00 (Rupees two lakhs eighty nine 

thousand two hundred fifty) only, but the defendant failed to refund 

the said amount to the plaintiff.  On 2-4-2012 the plaintiff issued 

demand notice upon the defendant demanding the balance amount. 

The plaintiff also served a legal notice upon the defendant on                         

26-5-2014 but the said notice was refused by the defendant.  

EVIDENCE 

4.                   The plaintiff has adduced himself as PW1 and exhibited 

three numbers of documents in the form of : 

1. Ext.1 : written agreement. 

2. Ext.2 :  notice. 

3. Ext.3 : cash memo. 
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4. Ext.3(1): cash memo.  

            The above witness was not cross examined as the suit 

proceeded ex-parte.  

                       ARGUMENT   

5.                  During argument ld. counsel for the appellant/plaintiff has 

submitted that although the appellant/plaintiff could not able to 

exhibit the documents in respect of payment of money but he had 

adduced oral evidence in respect of payment of the same which 

became unrebutted due to non-cross examination of the 

plaintiff,PW1. He has further submitted that ld. counsel conducting 

the suit of the plaintiff has inadvertently erred in not exhibiting the 

documents in respect of payment.  

 

6.                       On the other hand ld. counsel for the respondent has 

submitted that the plaintiff has totally failed that he has paid any 

money to the respondent in pursuance of the deed of agreement, the 

Ext. No.1. He has further submitted that it is the duty of the plaintiff 

to prove his case and in the instant case the plaintiff/appellant has 

failed to prove his case and the ld. Trial Court has rightly dismissed 

the suit of the appellant/plaintiff. In support of his contention he has 

relied on a decision of Hon’ble Calcutta  High Court in M.P. 

Narayan vs. Smti Sudha Devi and Ors. reported in AIR 1986 

Calcutta, 256 and of Hon’ble Gauhati High Court in Abdul 

Razzak  vs. Bipul Dev reported in (2016) 2 GLR 807.   

 

7.                    Now, let me discuss as to whether the judgment of the 

ld. trial Court needs interference? 

                              DECISION, DISCUSSION & REASONS THEREOF: 

8.                    Let me, discuss the evidence on record to decide as to 

whether ld. Trial Court has rightly appreciated the evidence on record 

to dismiss the suit of the plaintiff.    

9.                     PW1 Bishnu Sharma has stated in his evidence in 

affidavit that he is engaged in trading of brick and in numerous other 
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petty contract works. He is also a tea planter. The defendant 

Biswanath Dey is a teacher of Khanamukh Higher Secondary School, 

Khanamukh and owner of manufacturer of brick kiln and was carrying 

out his business under the name and style as ABC (Assam Brick 

Company). He further stated that at present the defendant has 

abandoned the said brick kiln business and has closed his said 

business of manufacturing bricks. On 4-11-11 the defendant 

approached him for supply of one lakh 1st class bricks from his brick 

kiln industry @ Rs.3,250.00 (Rupees three thousand two hundred 

fifty) for per thousand bricks to be delivered at his residence at 

Solagaon. It was also agreed between them that the rate was fixed 

between them including the transportation and labour cost. Ext.3 and 

Ext.3(1) are the cash memos. Both of them entered into an 

agreement on 4-11-11 which was executed in presence of witnesses 

before Notary Public vide serial No.6738/2011 dated 4-11-2011. Ext.1 

is the said written agreement  wherein Ext.1(1) to  Ext.1(3) are his 

signatures and Ext.1(4) to Ext.1(6) are the signatures of the 

defendant. As per the agreement he had paid Rs.3,25,000.00 

(Rupees three lakhs twenty five thousand) to the defendant by way 

of a cheque bearing No.167024 dated 5-11-2011 of State Bank of 

India, Tezpur Branch and the defendant had acknowledged receipt of 

the said advance amount from him in presence of witnesses.  In spite 

of having receipt of the said amount from him the defendant willfully 

and fraudulently violated the condition No.4 of the agreement and 

thus breached the terms and conditions and had failed to deliver and 

supply the said quality and quantity of bricks to him within the 

stipulated time i.e. on or before 31-1-2012. He requested the 

defendant for supply of one lakh bricks to him. On 21-1-12 two 

thousand bricks, and again  on 25-1-12 two thousand bricks and on 

27-2-12 again another seven thousand bricks, in total eleven 

thousand bricks were supplied t him and the price for said eleven 

thousand bricks was fixed at Rs.35,750.00 (Rupees thirty five 

thousand seven hundred fifty).  The defendant had expressed his 

inability to supply the remaining eighty nine thousand bricks to him 

and also told him that there was shortage in production of first class 
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bricks during the year 2011 and had offered him to refund the 

remaining balance amount of Rs.2,89,250.00 (Rupees two lakhs 

eighty nine thousand two hundred fifty) only. But the defendant  

failed to refund the said remaining amount and then he served a 

registered demand notice upon the defendant on 2-4-2012 through 

advocate. The defendant did not pay any heed to the said notice. He 

has proved the said notice as Ext.2.  Then he served a legal notice of 

demand on the defendant on 26-5-14 through advocate but the said 

registered notice was refused by the defendant. He has also proved  

2 Nos. of cash memos dated 21-1-12 and 25-1-12 as Ext.No.3 and 

Ext.3(1) respectively. 

 

10.                 Perusal of ext.1 reveals that the same is an agreement 

between the appellant/plaintiff and respondent/defendant wherein in 

clause 3 it is written that  “that today the Second Party will pay the 

total amount of Rs.3,25,000.00 (Rupees three lakhs twenty five 

thousand) only for the aforesaid 1 lakh Nos. of 1st class brick to the 

First Party by way of cheque and the First Party will acknowledge to 

receive the same.” Therefore, it appears from Clause 3 that the 

appellant/plaintiff shall have to pay the amount to the 

respondent/defendant. Unless and until the plaintiff proves the 

payment by way of documentary evidence of cheque etc. it cannot be 

accepted that the appellant/plaintiff has, in fact, paid the amount in 

terms of Clause 3 of the agreement.  

 

11.   As per Sec.102 of the Indian Evidence Act, 1872, the 

burden of proof in a suit or proceeding lies on that person who would 

fail if no evidence at all were given on either side. In the instant case, 

certainly, the plaintiff will fail if no evidence is given from either side.  

 

12.   Although the plaintiff has submitted that he has stated 

in his evidence that he had paid the amount to the 

respondent/defendant by way of cheque dated 5-11-11 of SBI, 

Tezpur but the oral evidence of the plaintiff cannot be accepted in the 

eye of law. Sec.61 of the Indian Evidence Act provides that the 
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contents of document may be proved either by primary or secondary 

evidence. Sec.62 provides that primary evidence means the 

documents itself produced for inspection of the court. Similarly Sec.64 

provides that the documents must be proved by primary evidence 

except in the case of secondary evidence.  

13.   In the instant case the plaintiff has failed to prove his 

documents i.e. cheques or receipts or acknowledgements by the 

respondent/defendant in respect of payment/receipt of the amount in 

question by producing those documents in the court and as such the 

contention of the documents cannot be proved by oral evidence of 

the plaintiff. So far as Ext.No.2 and 3 are concerned, I am of the 

opinion that the same are not relevant in respect of determining the 

question as to whether the plaintiff had paid an amount of 

Rs.3,25,000.00 to the respondent/defendant.  

14.  I have also gone through the decisions of Hon’ble Calcutta 

High Court and  Hon’ble Gauhati High Court,  as referred to above, 

wherein the burden of proof is discussed. In AIR 1986 Calcutta High 

Court 256 it was observed that in case of hearing a suit ex-parte the 

court must be vigilant and decree passed ex-parte must be supported 

by cogent evidence to the satisfaction of the court. The plaintiff is 

bound to prove his case to the satisfaction of the court and his 

burden is not lightened merely because the defendant is absent. 

Merely because the defendant does not choose to appear in the case 

that by itself is not sufficient to entitled the court to jump to the 

conclusion that the plaintiff is entitled to the claim made.                        

In the referred case of  Hon’ble Gauhati High Court it was observed 

that the burden of proof lies on the plaintiff as per Sec.101 and 102 

of the Indian Evidence Act and it is the duty of the plaintiff to  lead 

prima facie evidence in support of assertion made in the plaint. 

15.  After going through the available evidence on record and in 

view of the discussion referred to above and upon consideration of 

the laws relating to evidence and the forgoing decisions, I have come 

to the conclusion that the plaintiff has totally failed to prove that he 

had, in fact, paid the amount in question to the 

respondent/defendant in terms of Clause 3 of the deed of agreement, 
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the Ext. No.1. Therefore, I have come to the conclusion that the ld. 

Trial Court has rightly dismissed the suit of the appellant/plaintiff and 

as such I am of the opinion that the judgment and order of the Ld. 

Trial Court needs no interference.   

   ORDER 

16.              In result, the appeal is dismissed on contest. Judgment and 

decree dated 05-06-2015 passed by ld. Civil Judge,Sonitpur, Tezpur 

in M.S.15/14 is hereby upheld. Parties shall bear their own cost.   

 

17.              Send back the case record of M.S. 15/14 to the Court of ld. 

Civil Judge, Sonitpur, Tezpur along with a copy of this judgment and 

decree.  

18.              Given under the hand and seal of this Court on this   7th    

day of  February, 2017. 

 

                                                   ( D. Ullah)                          
     Addl. District  Judge,  

                                Sonitpur, Tezpur 

      Dictated and corrected by me 

  

           ( D. Ullah) 

     Addl. District  Judge,  
      Sonitpur, Tezpur 

 

 

 

 


